
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



814 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

THE LEONORA 1 

Judicial Committee of the Privy Council 

(Lord Sumner, Lord Parmoor, Lord Wrenbury, Lord Sterndale, 
and Sir Arthur Channell 

Decided July 31, 1919 

The Reprisals Order in Council of February 16, 1917, which authorizes the 
capture and condemnation of vessels carrying cargoes to or from countries 
contiguous to Germany, if such vessels have not first called at a British or 
Allied port for examination, was, in the circumstances existing at the date of 
the Order, justified by the recognized principles of international law, and the 
consequential results to neutrals give them no right to complain or to claim 
compensation. 

Decision of Evans, P. (34 The Times L. R., 366; [1918] p. 182) affirmed. 

These were appeals from a judgment of the late President of the 
Admiralty Division in Prize (see 34 The Times L. B., 366; [1918] 
p. 182) condemning the steamship Leonora and her cargo as good 
and lawful prize. 

Sir John Simon, K. C, Sir Erie Richards, K. C, Mr. Mackinnon, 
K. C, and Mr. W. R. Bisschop appeared for the appellant ship- 
owners; Mr. Leslie Scott, K. C, Mr. Balloch, Mr. Stuart Bevan, and 
Mr. C. T. Le Quesne for the appellant cargo owners; the Attorney- 
General, the Solicitor-General, Mr. Greer, K. C, Mr. Clive Lawrence, 
and Mr. Pearce Higgins for the Crown. 

The appeal of the owners of the ship was first taken. 

The main question raised was the validity of the Order in Council 
of February 16, 1917, commonly known as the Second Retaliatory 
Order. By a previous order of March 11, 1915, the Crown had 
claimed a right of requiring neutral vessels carrying goods of enemy 
origin to discharge those goods in a British port irrespective of the 
destination or character of the goods. The claim was justified as 
retaliation for illegal acts by the German Government. By the order, 
no penalty was imposed on neutral vessels. Under the second order, 
a neutral vessel carrying goods of enemy origin was liable to capture 
and condemnation unless on her voyage she called at an appointed 
British or Allied port. The appeal was therefore brought to decide 
whether a belligerent could exercise a right of retaliation against his 
enemy to the extent of seizing and forfeiting neutral vessels carrying 
goods of enemy origin unless they deviated from their voyage and 

i The Times Law Reports, Vol. XXXV, No. 35, pp. 719-726. 
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called at an appointed British port, although they were not engaged 
in any trade that rendered them subject to condemnation by inter- 
national law. 

The Leonora, a Dutch steamer, owner by the appellants, a limited 
company, was registered in the Netherlands. At the time of capture 
she was on a voyage from Rotterdam to Stockholm (both neutral 
ports) with a cargo of coal bought by neutral merchants from Bel- 
gium colliery owners at the pit's mouth. At that time the purchase 
of and payment for coal in Belgium was regulated and controlled 
by the German authorities. The Leonora was captured on the day — 
August 16, 1917 — when she left Rotterdam by a British torpedo- 
boat and was taken to Harwich, where she was seized as prize. The 
Crown applied for a decree of condemnation on the ground that the 
coal on board was of enemy origin or was enemy property. The 
owners sought the release of the vessel, urging that a neutral vessel 
carrying goods the property of neutral merchants from one neutral 
port to another was not liable to condemnation by international law. 

The President decided that the retaliatory order was not incon- 
sistent with, or essentially contrary to, the principles of the law of 
nations; that the appointment of a port of call for examination as 
laid down in the order was not a condition precedent to the con- 
demnation of the ship, and that the coal on board was of enemy 
origin. He therefore condemned the Leonora and her cargo as good 
and lawful prize, but he gave the owners leave to appeal. 

Sir John Simon, in opening the arguments, said the Leonora 
when seized was on a route which lay far away from any British 
port. The question was whether the retaliatory order did not put on 
the neutral an unreasonable burden in requiring ships to go a long 
way out of their course to reach a British port. The Leonora, in her 
course from Rotterdam, would have had to go through a narrow 
lane between the British mine-field on her starboard and the German 
submarines on her port in order to reach a British port. The main 
point for the appellants was that the second retaliatory order was 
one which imposed a punishment the most severe that international 
law could impose on a neutral ship which left one neutral port for 
another, carrying a cargo which belonged to neutrals, and for the 
first time the order introduced, not a provision which under the 
head of retaliation would inflict inconvenience on a neutral in his 
operations, but the capital punishment of international law upon the 
ship. The mere fact that the order had been issued did not in itself 
confer on the Prize Court either the power or the duty to punish 
neutral ships for something which under international law was not 
an offence. 

The first retaliatory order imposed restrictions upon the freedom 
of action of neutral ships, and when a neutral attempted to complain 
of that, as in the case of the Stigstad (35 The Times L. R., 176 ; [1919] 
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A. C, 279, 2 the ship was told that it could not go to the Prize Court 
and claim compensation because it was inconvenienced by a regula- 
tion which, having regard to the conditions, was justified as against 
the enemy. The second retaliatory order not only said that the 
neutral was not entitled to compensation, but created a new inter- 
national law offence and asked the Prize Court to condemn any ship 
which had committed it. It was within the rights of a belligerent 
to make orders which created additional inconvenience for neutrals, 
but not to create a new offence. The order therefore was illegal. 

Lord Sumner said that if it was part of international law that 
a belligerent might retaliate, then a Prize Court in enforcing the 
order was only giving effect to a new chapter in well-established inter- 
national law. 

Sir John Simon said that the cargo was not of enemy origin 
within the true meaning of the Order in Council. In the case of 
retaliatory orders a neutral must put up with incidental incon- 
venience, the reason being that the belligerent was not attacking the 
neutral but was exercising a right which had sprung up in conse- 
quence of the bad conduct of his opponent ; but while a neutral must 
suffer inconvenience, a retaliatory order should not expose him to the 
loss of his property by decree of a prize court. The inconvenience 
to which the second retaliatory order exposed a neutral was unreason- 
able and excessive. A neutral had certain rights, and those rights 
could not be turned into wrongs by a retaliatory order. Interna- 
tional law was concerned with securing a true balance between the 
rights of neutrals and the rights of belligerents. One must work a 
retaliatory order so as not to forfeit the neutral's vested rights. 

Sir Arthur Channell. — Does not that take away the possibility 
of the power of retaliation? If your enemy does a wrong, you must 
do the same by way of retaliation. 

Sir John Simon. — It is idle to talk about the rights of neutrals 
under international law if by the wrongdoing of belligerents those 
rights can be whittled away. 

Sir John Simon, continuing his argument for the shipowners, said 
that the second retaliatory order was not only wrong in kind, but 
excessive in degree. In carrying out the order, the captain of the 
Leonora had said that he would have had to run enormous risks in 
going to and returning from a British port, as he would have had to 
pass over the British and German mine areas. Indiscriminate sink- 
ing was announced by the Germans on February 1, and this was 
rollowed by the second retaliatory order. In the meantime, the 
Admiralty took action quite inconsistent with what the order said 
neutral vessels must do. The Admiralty announced that it was 
dangerous for ships to cross certain areas, and later actually warned 
neutrals that those areas should be avoided. 

2 This Joubnal, January, 1919, p. 127. 
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Lord Sumner pointed out that ships were merely required to go 
along a lane. 

Sir John Simon replied that what they were required to do was 
in the highest degree dangerous, and thus the only terms on which 
a neutral could escape condemnation were terms of extreme severity. 

Lord Wrenbury said that it would be possible to get to a British 
port in safety by passing along the lane. 

Sir John Simon said that he thought not. The only safe way 
was for the ship to put herself under the protection of a patrol boat. 

Lord Sumner. — The dangers to which vessels were exposed in 
crossing the North Sea arose from the illegal acts of the enemy, and 
therefore the neutral must not say that the retaliatory order, which 
followed from the illegal acts of the enemy, was directed against the 
neutral. 

Sir John Simon. — The reasonable thing would have been to indi- 
cate to the neutral vessel the course which she could safely take. 

Lord Sumner asked whether counsel said that because the course 
to the port was dangerous, the right of search ceased. 

Sir John Simon replied that the right of search should not entail 
upon the vessel additional risks. 

Lord Sumner said that the wrongful acts of the enemy did not 
take away the undoubted right of search. 

Sir John Simon. — The right was to visit and search, but not to 
compel a vessel to go to be searched. 

Lord Sumner said there was no order to go and be searched. The 
order merely said what the Navy would do if a vessel were encoun- 
tered at sea with a cargo of enemy origin, and added, for the pro- 
tection of the vessel, that, if she went to a British port, then there 
would be no condemnation. 

Sir John Simon, continuing, said that, after the Leonora had been 
condemned, and while she was in the service of the British, she was 
torpedoed and sunk by the enemy. The physical danger and com- 
mercial risks were elements which must be taken into consideration 
when judging of the reasonableness of the order. There was no 
failure on the part of the Leonora to fulfil the order, because there 
was no appointed port at which she was to call. 

The goods on board were not of enemy origin. The coal was Bel- 
gian coal, and was bought from Belgian colliery owners. The Ger- 
mans at the time were only in temporary occupation of Belgium, and 
had never claimed to exercise sovereignty over it; they had not 
annexed it; indeed, they most deliberately disclaimed any idea of 
annexation. One could not properly describe the coal as of enemy 
origin unless one showed what could not be shown here, either that it 
was coal which came from Germany or belonged to Germans, or that 
the natural meaning of the words "enemy origin" had been extended 
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so as to cover occupied territory. Goods which came from occupied 
territory could not be of enemy origin. 

Mr. Leslie Scott, on the part of the owners of the cargo, con- 
tended that "enemy origin" in the order in council meant enemy 
country, and therefore the coal from Belgian collieries could not be 
condemned. The right of retaliation was limited by the rights of 
neutrals. Supposing no question of retaliation had arisen at all, 
to call upon all neutral vessels to go out of their voyage and come 
to this country to be searched would be an exercise of sovereignty 
over the subjects of other states for which there was no justification 
in international law. If, apart from retaliation, there was no right 
to call upon all neutral vessels to come to this country, then there 
was no authority for saying that by way of retaliation that could 
be done, and if this were the effect of the order it was going far beyond 
any legal right which could possibly be read into the doctrine of 
retaliation. 

Sir Arthur Channell. — The Germans say, "Down you go," 
but we say, "In you come." 

Lord Sumner asked whether counsel agreed that it would be 
right if a cruiser encountered a vessel at sea to order her to come in. 

Mr. Scott replied that he was prepared to concede that when a 
vessel had been visited the cruiser might ask her to come into port for 
an effective search. 

Sir Arthur Channell. — If vessels never were encountered at 
sea, could any conceivable harm be done by requiring them to come 
in to be searched? If you don't catch them you cannot enforce it. 

Mr. Scott said that as to the right of visit and search he would 
argue that a request to a vessel to come in to be searched, if there was 
justifiable occasion for search, was not illegal. He conceded that that 
would be justifiable if there were reasonable grounds for suspicion, 
provided that the ship was guided across the minefield in safety. 

Lord Sumner. — Provided that she was convoyed in safety? 

Mr. Scott. — Yes. But in this case the vessel was brought in 
because they were trying to enforce this order against her, and not 
for any other reason. 

Lord Sumner said that courts of prize endeavored to find a com- 
promise between the right of retaliation and the claim of neutrals 
not to be the victims of retaliation, and that compromise, however 
unsatisfactory, was at least better than war. 

Mr. Scott said that there were certain limits to belligerent and 
neutral rights which were always recognized, and the function of 
prize courts was to find out what were the generally recognized limits 
of those rights. There was no authority for the proposition that the 
belligerent in exercising his right of retaliation could alter the legal 
rights of neutrals. The belligerent, as an executive act, might inter- 
fere with the rights of neutrals, but there was no authority for taking 
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the neutral 's property without compensation. There was no principle 
of retaliation which could cover an Order in Council condemning a 
neutral ship and cargo. The right of retaliation was based on 
belligerent necessity, and when neutral goods were seized they must 
either be restored or paid for as the French provided by their order. 

Lord Sumner said that merely to seize goods and then restore 
them would be a very ineffective way of dealing with the difficulty 
aimed at, as the goods would then reach the destination originally 
intended. 

Mr. Scott replied that for all practical purposes it was found 
as in the case of the French order, to be quite sufficient to let neutrals 
know that any goods of enemy origin or destination would be stopped 
in their voyage. 

The Solicitor-General was proceeding to argue the case for the 
respondent, when Lord Sumner said that it had been contended that 
the interference imposed on neutral rights was illegitimate in kind. 
Their Lordships did not think that the Solicitor-General need trouble 
to deal with that, nor need they trouble him to discuss the Stigstad 
case {supra) in the sense to which that case had been sought to be 
reduced. They thought that that case bound them to the view that 
neutrals had not an indefeasible right to trade without any restric- 
tion, and that retaliation and blockade were illustrations of a common 
principle as therein stated. On the question whether there had been 
a greater degree of interference with the rights of neutrals than was 
reasonable, their Lordships wished to hear him and also on the ques- 
tion of enemy origin. 

The Solicitor-General contended on the question of enemy origin 
that the coal was under German control. The German control was 
not merely control of output, but it extended also to the selection of 
the customer in Sweden. 

Lord Parmoor. — Was not the whole transaction in the nature of 
an ordinary controlled transaction in war time? 

The Solicitor-General replied that he thought it went far beyond 
that. No control that we knew of extended to another country. In 
support of his contention that the coal was of enemy origin he pointed 
out that at the time Belgium was in the military occupation of Ger- 
many, who used the country for the military objects of the war. 
For the purpose of the Order in Council Belgium was at the time an 
enemy country. 

It was important to remember the circumstances when the second 
retaliatory order was promulgated. At that time nearly all vessels 
called by agreement at our ports for the examination of their cargoes. 
There were a certain number which tried to avoid doing so, and these 
had prize crews put on board and were brought in. 

Lord Parmoor asked what was the meaning of the words in the 
order, "appointed British or Allied port." 
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The Solicitor-General replied that two things were being done 
— either by agreement or by means of capture. "We were insisting 
on an examination in English ports. Directions were constantly 
being issued by the Admiralty to give indications to vessels what 
would be a safe course. The order said to neutrals: "If you will 
ascertain what port is open at the time then you can come in." The 
Solicitor-General argued that there was no ground for the con- 
tention that the order was inoperative because no port was appointed 
by it. It would be absurd to announce that any particular port was 
definitely appointed, because under the constantly changing condi- 
tions there was no port that could be open for more than 48 hours 
at a time. If vessels intended to call at a port they were expected 
to find out what port was open, and it would have been folly on the 
part of neutrals to ask for a definitely appointed port. 

Lord Parmoor. — That means that the neutral had to ascertain 
what was the port. 

The Solicitor-General. — The other side say that is a high-handed 
action on the part of the Government, but it is nothing of the sort. 
"We simply said, "For the further safety of neutrals there is a port 
appointed if they will ascertain which it is," and it is not right to 
treat that as high-handed conduct on the part of the Government. 

Lord Parmoor asked what was the method by which the captain 
of a vessel could ascertain the port. 

The Solicitor-General replied that the Admiralty control was 
so great that if the vessel had passed out of her port any ship could 
have told her what was the port of call and the safe course. 

Lord Sumner said that if a vessel started in the direction of the 
most convenient port, and then inquired what was the appointed port, 
the inconvenience would consist merely in the deviation from her 
ordinary course, and that would not be an excessive interference 
with the rights of the neutral. The order did not say, ' ' a previously 
appointed port," but a "port that is appointed." 

The Solicitor-General said that the British cruisers were every- 
where and ready to give all the information that was needed. As 
soon as one established the proposition that it was not excessive 
retaliation to declare the seizure and, in certain events, the con- 
demnation of ships and cargoes, the proviso as to calling at a British 
or Allied port did not raise any difficulty. If he showed that the order 
was justified, then it was unnecessary to argue as to the effectiveness 
of the proviso. In the Stigstad case (supra) the Board said: — 

. . . their Lordships cannot be blind to what is notorious to all the world 
and is in the recollection of all men — the outrage, namely, committed by the 
enemy upon law, humanity, and the rights alike of belligerents and neutrals, 
which led to and, indeed, compelled the adoption of some such policy as is em- 
bodied in this Order in Council. 
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The necessity for the order was shown by the nnmber of neutral 
ships torpedoed by the Germans, and consequently it was easy to 
settle the point whether the reprisal was commensurate with the prior 
wrong done by the enemy. The neutral had no inherent right to 
continue trading without interference, and could not come and say 
that the order was bad because it put too great a burden upon him. 

Mr. Greer, K. C, followed. 

Sir Erle Richards, K. C, in replying on behalf of the appellants, 
said that "enemy origin" meant goods originating in Germany. The 
origin of coal was the mine from which it came. Enemy origin was 
the country from which the goods came. In this case the coal orig- 
inated in Belgian collieries and was therefore, he submitted, of Bel- 
gian origin. Even though Germans controlled the output, that did 
not make the coal of enemy origin. 

Lord Sumner, in delivering their Lordships' considered judg- 
ment, said: The Leonora, a Dutch steamship bound from Rotterdam 
to Stockholm direct, was stopped on August 16, 1917, by his Majesty's 
torpedo-boat F 77, outside territorial waters shortly after passing 
Ymuiden. She was taken into Harwich. Her cargo of coal, which 
was neutral-owned, was the produce of collieries in Belgium. It was 
not intended that she should call at any British or Allied port, nor 
had any application been made on her behalf for the appointment 
of a British port for the examination of her cargo. Both ship and 
cargo were condemned, pursuant to the Order in Council dated Febru- 
ary 16, 1917, and both the shipowners and the cargo owners appeal. 

Their Lordships are satisfied that the cargo was "of enemy origin" 
within the meaning of paragraphs 2 and 3 of that order. The term 
had been used in the order of March 11, 1915, paragraph 4, and, 
owing to doubts about the effect of the word "enemy" therein, a 
further order was made on January 10, 1917, which applied the term 
"enemy origin," as used in that paragraph, to goods "originating in 
any enemy country." In the present case the question is one of the 
interpretation of the third order, that of February 16, 1917, which, 
beyond saying that it is supplemental to the orders mentioned above, 
makes no further express reference to them, but from the recital as 
to the recent proceedings of the German Government it is plain that 
the order of 1917 dealt with a wider mischief and was intended to 
have a wider scope than the previous order. It is therefore necessary 
to have regard to the system of exploitation then in force in Belgium 
for the advancement of German interests to appreciate the full effect 
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of the words ' ' enemy origin. " It is not necessary to inquire whether, 
within the terms of the order, a Belgian origin could be regarded as 
an "enemy" origin for this purpose, or what the effect, if any, of the 
German occupation might be on the view to be taken of the nationality 
of persons resident in Belgium. The collieries from which this coal 
came were included in the German Kohlenzentrale, a system by which 
the coal production of Belgium was strictly controlled and was com- 
pulsorily manipulated, with the object of supporting German ex- 
change and assisting German commercial transactions with neutral 
countries, especially Holland and Sweden. In particular, the export 
of Belgian coal to Sweden was encouraged, because it assisted to pro- 
cure a reciprocal importation of ore from Sweden. The actual sale 
of this very cargo was arranged in Cologne by an official of the 
Kohlenzentrale in his own name, nor is it proved that he was, in fact, 
selling on behalf of some undisclosed principal, either in Belgium 
or elsewhere. Payment for it was made by lodging Swedish kronor 
in a Stockholm bank to the credit of the Kohlenzentrale. It is stated 
in the German regulations that ' ' the amount realized by the sale will 
be paid to the vendors, ' ' whoever they may have been. Perhaps this 
may have been so, for, if no money at all reached the colliery, pre- 
sumably the getting of coal there would come to an end, but what- 
ever crumbs may have been allowed to fall from the master's table, 
the fact is clear that these coals were won, sold, and shipped as part 
of a German Government trade, carried on for the benefit of the 
enemy in prosecuting the war. To deny to them the term ' ' of enemy 
origin," as used in this order, would be pedantic. 

The order is devised to give effect to a scheme of retaliation, which 
will compel the enemy to desist from outrageous conduct by crippling 
or preventing trade in goods, which in a broad but very real sense 
he made his own. It does not employ this expression "of enemy 
origin" as a mere geographical term, or as merely descriptive of the 
nationality of the original owners of the coal, who were involuntary 
and probably reluctant victims of the German system. On this point 
the view of their Lordships is that the learned President's conclusion 
was right. 

The appellants' main case was that the Order in Council was 
invalid, principally on the ground that it pressed so hardly on neutral 
merchants and interfered so much with their rights that, as against 
them, it could not be held to fall within such right of reprisal as a 
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belligerent enjoys under the Law of Nations. A subordinate part 
of their argument was, that in its application to the Leonora the 
order was bad, because no British port had been appointed at which 
she would call for the examination of her cargo. So far as this cir- 
cumstance forms part of the general hardship to neutrals it will be 
dealt with presently. As a separate point their Lordships think that 
it fails, for the language of the Order in Council does not constitute 
the appointment of some British port for examination of the cargoes, 
either of this ship or of ships in general, a condition precedent to the 
application of the order. The proviso relieving vessels, which call 
at an appointed port, operates not as a prescription of the circum- 
stances in which alone such application is admissible, but merely as 
a mode of mitigating the stringency of the order. The evidence dis- 
closes no reason why the appointment of a convenient port should 
not have been applied for to facilitate the Leonora's voyage, and a 
difficulty cannot be relied on as a circumstance of excessive incon- 
venience to neutrals which it was in their power to remove by such 
simple means. 

Upon the validity of the Order in Council itself the appellants 
advanced a two-fold argument. The major proposition was that the 
order purported to create an offence, namely, failure to call at a 
British or Allied port, which is unknown to the Law of Nations, and 
to impose punishment upon neutrals for committing it; in both 
respects it was said that the order is incompetent. The minor proposi- 
tion was that the belligerent's right to take measures of retaliation, 
such as it is, must be limited, as against neutrals, by the condition 
that the exercise of that right must not inflict on neutrals an undue 
or disproportionate degree of inconvenience. In the present case 
various circumstances of inconvenience were relied on, notably the 
perils of crossing the North Sea to a British port of call and the 
fact that no particular port of call in Great Britain had been ap- 
pointed for the vessel to proceed to. 

In the Stigstad (35 The Times L. R., 176; [1919] A. C, 279) 
their Lordships had to decide some at least of the principles on which 
the exercise of the right of retaliation rests, and by those principles 
they are bound. In the present case, nevertheless, they have had the 
advantage of counsel's full reexamination of the whole subject, and 
full citation of the authorities, and of a judgment by the President 
in the Prize Court, which is itself a monument of research. The case 
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furthermore has been presented in circumstances as favorable to 
neutrals as possible, for the difference in the stringency of the two 
Orders in Council, that of 1915 and that of 1917, is marked, since in 
the case of the later order the consequences of disregarding it have 
been increased in gravity and the burden imposed on neutrals has 
become more weighty. If policy or sympathy can be invoked in any 
case they could be and were invoked here. 

Their Lordships, however, after a careful review of their opinion 
in the Stigstad (supra), think that they have neither ground to 
modify, still less to doubt that opinion, even if it were open to them 
to do so, nor is there any occasion in the present case to embark on a 
general restatement of the doctrine or a minute reexamination of the 
authorities. There are certain rights, which a belligerent enjoys by 
the Law of Nations in virtue of belligerency, which may be enforced 
even against neutral subjects and to the prejudice of their perfect 
freedom of action, and this, because without those rights maritime 
war would be frustrated and the appeal to the arbitrament of arms 
be made of no effect. Such, for example, are the rights of visit 
and search, the right of blockade and the right of preventing traffic 
in contraband of war. In some cases a part of the mode, in which 
the right is exercised, consists of some solemn act of proclamation 
on the part of the belligerent, by which notice is given to all the world 
of the enforcement of these rights and of the limits set to their 
exercise. Such is the proclamation of a blockade and the notification 
of a list of contraband. In these cases the belligerent sovereign does 
not create a new offence motu proprio; he does not, so to speak, 
legislate or create a new rule of law; he elects to exercise his legal 
rights and puts them into execution in accordance with the prescrip- 
tions of the existing law. Nor, again, in such cases does the retaliat- 
ing belligerent invest a court of prize with a new jurisdiction or make 
the court his mandatory to punish a new offence. 

The office of a court of prize is to provide a formal and regular 
sanction for the law of nations applicable to maritime warfare, 
both between belligerent and belligerent and between belligerent and 
neutral. Whether the law in question is brought into operation by 
the act of both belligerents in resorting to war, as is the case with 
the rules of international law as to hostilities in general, or by the 
assertion of a particular right arising out of a particular provoca- 
tion in the course of the war on the part of one of them, it is equally 
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the duty of a court of prize, by virtue of its general jurisdiction as 
such, to provide for the regular enforcement of that right, when it 
is lawfully asserted before it, and not to leave that enforcement to 
the mere jurisdiction of the sword. 

Disregard of a valid measure of retaliation is, as against neutrals, 
just as justiciable in a court of prize as is breach of blockade or the 
carriage of contraband of war. The jurisdiction of a court of prize 
is, at least, as essential in the neutral's interest as in the interest of 
the belligerent, and if the court is to have power to release in the 
interest of the one, it must also have inherent power to condemn in 
justice to the other. Capture and condemnation are the prescriptive 
and established modes by which the Law of Nations, as applicable 
to maritime warfare, is enforced. Statutes and international con- 
ventions may invest the court with other powers or prescribe other 
modes of enforcing the law, and the belligerent sovereign may, in 
the appropriate form, waive part of his rights and disclaim con- 
demnation in favor of some milder sanction, such as detention. In 
the terms of the present order, which says that a vessel (paragraph 2) 
shall be "liable to capture and condemnation" and that goods (para- 
gragh 3) shall be "liable to condemnation", some argument has been 
found for the appellants' main proposition, that the Order in Council 
creates an offence and attaches this penalty, but their Lordships do 
not accept this view. The order declares, by way of warning, and, 
for the sake of completeness, the consequences which may follow from 
disregard of it; but, if the occasion has given rise to the right to 
retaliate, if the belligerent has validly availed himself of the occasion, 
and if the vessel has been encountered at sea in the circumstances 
mentioned, the right and duty to bring the ship and cargo before 
a court of prize, as for a justiciable offence against the right of the 
belligerent, has arisen thereupon, and the jurisdiction to condemn 
is that which is inherent in the court. That a rebuttable presumption 
is to be deemed to arise under paragraph 1 and that a saving proviso 
is added to paragraph 2 are modifications introduced by way of waiver 
of the sovereign's rights. Had they been omitted the true question 
would still have been the same, though arising in a more acute form 
— namely, does this exercise of the right of retaliation upon the enemy 
occasion inconvenience or injustice to a neutral, so extreme as to 
invalidate it as against him? In principle it is not the belligerent 
who creates an offence and imposes a penalty by his own will and 
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then by his own authority empowers and directs the court of prize to 
enforce it. It is the Law of Nations, in its application to maritime 
warfare, which, at the same time, recognizes the right, of which the 
belligerent can avail himself sub modo, and makes violation of that 
right, when so availed of, an offence, and is the foundation and 
authority for the right and duty of the court of prize to condemn, 
if it finds the capture justified, unless that right has been reduced by 
statute or otherwise, or that duty has been limited by the waiver of 
his rights on the part of the sovereign of the captors. 

It is equally inadmissible to describe such an Order in Council 
as this as an executive measure of police on the part of the Crown to 
prevent an inconvenient trade, or as an authority to a court of prize 
to punish neutrals for the enjoyment of their liberties and the exer- 
cise of their rights. Both descriptions, as is the way with descrip- 
tions arguendo, beg the question. Undoubtedly, the right of retalia- 
tion exists. It is described in the Z amor a (32 The Times L. R., 436; 
[1916] 2 A. C, 77) ; it is decided in the Stigstad (supra), as it has so 
often been decided by Sir William Scott over a century ago. It 
would be disastrous for the neutral if this right were a mere executive 
right not subject to review in a prize court; it would be a denial 
of the belligerents' right, if it could be exercised only subject to a 
paramount and absolute right of neutrals to be free to carry on their 
trade without interference or inconvenience. This latter contention 
has already been negatived in the Stigstad (supra). The argument 
in favor of the former, drawn from the decisions of Sir William 
Scott, seems to their Lordships to be no less unacceptable. 

With the terms of the proclamations and orders in council from 
1806 to 1812 their Lordships are not now concerned. They were 
such that the decisions on them in many cases involved not merely 
the use of the term "blockade" but discussion of, or at least allusion 
to, the nature of that right. It is, however, in their opinion a mis- 
take to argue, as has been argued before them, that in those decisions 
the right to condemn was deemed to arise from the fact that the cases 
were cases of blockade, although the occasion for the blockade was 
the passing of a retaliatory order. In their opinion Sir William 
Scott's doctrine consistently was that retaliation is a branch of the 
rights which the law of nations recognizes as belonging to belligerents, 
and that it is as much enforceable by courts of prize as is the right 
of blockade. They find no warrant or authority for holding that it 



DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 827 

is only enforceable by them when it chances to be exercised under the 
form or the conditions of a valid blockade. When once it is estab- 
lished that the conduct of the enemy gave occasion for the exercise 
of the right of retaliation, the real question is whether the mode in 
which it has been exercised is such as to be invalid by reason of the 
burden which it imposes on neutrals, a question preeminently one of 
fact and of degree. 

The onslaught on shipping generally, which the German Govern- 
ment announced and carried out at the beginning of 1917, is now a 
matter of history. Proof of its formidable character is to be found 
in a comparison between the Retaliation Orders in Council of 1915 
and 1917, and their Lordships take the recitals of the latter order 
as sufficiently establishing the necessity for further invoking the right 
of retaliation. They address themselves accordingly to what is the 
real question in the present appeal— namely, the character and the 
degree of the danger and inconvenience to which the trade of neutrals 
was in fact subjected by the enforcement of that order. They do 
not think it necessary to criticize theoretic applications of the lan- 
guage of the order to distant seas, where the enemy had neither 
trade nor shipping, a criterion which was argued for, but which they 
deem inapplicable. Nor have they been unmindful of the fact that, 
to some extent, a retaliatory order visits on neutrals the consequences 
of others' wrongdoing, always disputed though in the present case 
hardly disputable, and that the other belligerent, in his turn and 
also under the name of retaliation, may impose upon them fresh 
restrictions, but it seems to them that these disadvantages are in- 
herent in the nature of this established right, are unavoidable under 
a system which is a historic growth and not a theoretic model of 
perfection, and are relevant in truth only to the question of degree. 
Accordingly they have taken the facts as they affected the trade in 
which the Leonora was engaged, and they have sincerely endeavored 
to view those facts as they would have appeared to fair-minded and 
reasonable neutrals, and to dismiss the righteous indignation which 
might well become those who recall only the crises of a desperate 
and terrible struggle. 

Compliance with the requirements of the Order in Council would 
have involved the Leonora in difficulties, partly of a commercial and 
partly of a military character. Her voyage, and with it the ordinary 
expenses of her voyage, would have been enlarged and the loss of 
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time and possibly the length of the voyage might have been added 
to by the fact that no port or class of ports of call had been appointed 
for the purpose of the order. Inconvenience of this character seems 
to be inevitable in the circumstances. So far as it is measurable 
entirely in terms of money, the extra expense is such as could be 
passed on to the parties liable to pay freight, and, neither by itself 
nor in other and more serious matters, should this kind of incon- 
venience be rated high. 

The order does not forbid the carriage of the goods altogether. 
The neutral vessel may carry them at her peril, and that peril, so 
far as condemnation is concerned, may be averted if she calls at an 
appointed port. The shipowner no doubt would say that, if his ship 
is to make the call, he will never be able to ship the cargo, for its 
chance of escape would be but small, and that if he is to get the 
cargo he must risk his ship and undertake to proceed direct to her 
destination. This contention is less formidable than it appears to be 
on the surface. Their Lordships know well, and the late President 
with his experience knew incomparably better, wifii what ingenuity 
and artifice the origin of a cargo and every other damaging circum- 
stance about it have been disguised and concealed, where the prize 
of success was high and the parties concerned were unfettered by 
scruples and inspired by no disinterested motives. They think that 
the chance of escape in a British port of call must be measured 
against the enormous economic advantage to the enemy of carrying 
on this export trade for the support of his foreign exchange and the 
benefit of his much-needed imports, and they are convinced that the 
chance might well be sufficient to induce the promoters of the trade 
both to pay, and, indeed, to prepay whatever freight the shipowner 
might require to cover extra insurance and the costs of a protracted 
voyage, and to give to the actual shipper such favorable terms of 
purchase, insurance or otherwise, as would lead him to expose his 
cargo to the risk of detection of its origin. They are far from think- 
ing that compliance with the order would exclude neutrals from all 
the advantage of the trade. If the voyages were fewer they would 
tend to be more profitable singly, and in any case this particular 
traffic is but a very small part of the employment open, and legiti- 
mately so, to neutral traders, and the risk of its loss need not be 
regarded as of great moment. 

There is also some evidence that Dutch municipal law forbade, 
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under heavy penalties, that such a deviation, as would be required 
by a call at a British port, should be made by a Dutch ship which 
had cleared for Sweden. If, however, the Order in Council is in 
other respects valid, their Lordships fail to see how the rights of his 
Majesty under it can be diminished or the authority of an interna- 
tional court can be curtailed by local rules, which forbid particular 
nationals to comply with the order. If the neutral is inconvenienced 
by such a conflict of duty, the cause lies in the prescriptions of his 
own country's law, and does not involve any invalidity in the order. 

Further, it is pointed out that, with the exception of France, the 
other Allied Powers did not find it necessary to resort to a similar 
act of retaliation, and it is contended that, on a comparison with the 
Order of 1915 also, the consequences involved in a disregard of the 
Order of 1917 were of unnecessary severity and were unjustifiable. 
The first point appears to be covered by the rule that on a question 
of policy— and the question whether the time and occasion have 
arisen for resort to a further exercise of the right of retaliation is 
essentially a question of policy — a court of prize ought to accept as 
sufficient proof the public declarations of the responsible executive, 
but in any case the special maritime position of his Majesty in rela- 
tion to that of his Allies affords abundant ground for refusing to 
regard a different course pursued by those Allies as a reason for 
invalidating the Order of 1917. If the second point involves the 
contention that a belligerent must retaliate on his enemy, so far as 
neutrals are concerned, only on the terms of compensating them for 
inconvenience, if any is suffered, and of making it worth their while 
to comply with an order, which they do not find to be advantageous 
to their particular interests, it is inconsistent with the whole theory 
on which the right of retaliation is exercised. The right of retaliation 
is a right of the belligerent, not a concession by the neutral. It is 
enjoyed by law and not on sufferance; and doubly so when, as in the 
present case, the outrageous conduct of the enemy might have been 
treated as acts of war by all mankind. 

Accordingly, the most material question in this case is the degree 
of risk to which the deviation required would subject a neutral 
vessel which sought to comply with the order. It is said, and with 
truth, that the German plan was by mine and by submarine to deny 
the North Sea to trade; that the danger, prospective and actual, 
which that plan involved must be deemed to have been real and 
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great, or else the justification of the order itself would fail ; and that 
the deviation which the Leonora must have undertaken would have 
involved crossing and recrossing the area of peril. Their Lordships 
recall and apply what was said in the Stigstad (supra), that in 
estimating the burden of the retaliation account must be taken of 
the gravity of the original offence which provoked it, and that it is 
material to consider not only the burden which the neutral is called 
upon to bear, but the peril from which, at the price of that burden, 
it may be expected that belligerent retaliation will deliver him. It 
may be — let us pray that it may be so — that an order of this severity 
may never be needed and, therefore, may never be justified again, for 
the right of retaliation is one to be sparingly exercised and to be 
strictly reviewed. Still, the facts must be faced. Can there be a 
doubt that the original provocation here was as grave as any recorded 
in history; that it menaced and outraged neutrals as well as bellig- 
erents ; and that neutrals had no escape from the peril except by the 
successful and stringent employment of unusual measures or by an 
inglorious assent to the enslavement of their trade ? Their Lordships 
have none. 

On the evidence of attacks on vessels of all kinds and flags, hospi- 
tal ships not excepted, which this record contains, it is plain that 
measures of retaliation and repression would be fully justified in the 
interest of the common good, even at the cost of very considerable 
risk and inconvenience to neutrals in particular cases. Such a con- 
clusion having been established, their Lordships think that the bur- 
den of proof shifts, and that it was for the appellants to show, if they 
desired, that the risk and inconvenience were in fact excessive, for, 
the matter being one of degree, it is not reasonable to require that 
the Crown, having proved so much affirmatively, should further pro- 
ceed to prove a negative and to show that the risk and inconvenience 
in any particular class of cases were not excessive. Much is made in 
the appellants' evidence of the fact that calling at a British port 
would have taken the Leonora across a German mine-field, but it is 
very noticeable that throughout the case the very numerous instances 
of losses by German action are cases of losses by the action of sub- 
marines and not by mines. The appellants filed a series of affidavits, 
stating in identical terms that in proceeding to a British port of call 
vessels would incur very great risk of attack by submarines, especially 
if unaccompanied by an armed escort. Of the possibility of obtain- 
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ing an armed escort or other similar protection they say nothing, 
apparently because they never had any intention of complying with 
the Order in Council, and therefore were not concerned to ascertain 
how much danger, or how little, their compliance would really in- 
volve. Proof of the amount of danger involved in crossing the mine- 
field in itself is singularly lacking, but the fact is plain that after a 
voyage of no extraordinary character the Leonora did reach Harwich 
in safety. 

In these circumstances their Lordships see no sufficient reason 
why, on a question of fact, as this question is, they should differ from 
the considered conclusion of the President. He was satisfied that the 
Order in Council did not involve greater hazard or prejudice to the 
neutral trade than was commensurate with the gravity of the enemy 
outrages and the common need for their repression, and their Lord- 
ships are not minded to disturb his finding. The appeals accordingly 
fail. Their Lordships will humbly advise his Majesty that they 
should be dismissed with costs. 



